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MENTAL CAPACITY ACT 2005

DETERMINATION OF CAPACITY AND BEST INTEREST

To be completed for all people assessed who have an “impairment of, or a disturbance in the functioning of, their mind or brain” that may prevent them from making decisions about how they are cared for. 

(NHS Wandsworth and St George’s Healthcare staff must ensure that you have read Trust’s Consent and DNAR policies before completing.)
Boxes will expand as you type

	SERVICE USER/PATIENT’s:

TITLE (Mr, Ms, Mrs, Dr):      
NAME:

     
	Delete as applicable

FRAMEWORK / RIO / CERNER / NHS NO.

     


	DOB:       
	

	DECISION TO BE MADE: (please describe specific decision)
     

	DIAGNOSTIC TEST

1.1 Is this condition temporary?

YES   FORMCHECKBOX 
                     NO   FORMCHECKBOX 

1.2.  Can this decision wait?

YES   FORMCHECKBOX 
 If YES then do not proceed at this time.

NO     FORMCHECKBOX 

1.3  Who diagnosed?       


1.4  When?       


	1.5 Date to be reviewed?

     
1.6 The condition is a result of:

· Mental Illness   FORMCHECKBOX 

· Dementia  FORMCHECKBOX 

· Acquired Brain Injury   FORMCHECKBOX 

· Learning Disability   FORMCHECKBOX 

· Other please describe:

     __________________



	CAPACITY TEST
	OBJECTIVE EVIDENCE: 
(explain why you are saying either yes or no)

	Can the person:

	2.1   ……understand information about the decision to be made?

YES   FORMCHECKBOX 
            NO  FORMCHECKBOX 

	     

	2.2   …..retain that information in their mind?

YES   FORMCHECKBOX 
            NO  FORMCHECKBOX 

	     

	2.3  ….use or weigh that information as part of the decision-making process?

YES   FORMCHECKBOX 
            NO  FORMCHECKBOX 

	     

	2.4  ….communicate their decision?

YES   FORMCHECKBOX 
            NO  FORMCHECKBOX 


	     

	3  What practical steps have been taken to assist the person to understand the decision to be made and communicate their response?  SEE NOTE 1

     


	4  LASTING/ENDURING POWERS OF ATTORNEY AND ADVANCE DECISION TO REFUSE TREATMENT (ADRT) 
Is there an LPA/EPA or Advance Directive in place?    NO     FORMCHECKBOX 

LPA(FINANCE)   FORMCHECKBOX 
       LPA(WELFARE)   FORMCHECKBOX 
         EPA   FORMCHECKBOX 
         ADRT    FORMCHECKBOX 

If yes, please obtain a copy where possible and place on file and provide:

details and the names and contact details of those named in the EPA/LPA or ADRT and where the original is lodged  (and reference on electronic record details. On Frameworki, use ‘Legal Status’) 
     


	5.1  Who has been involved in this decision making process? 

     
5.2  Is there anybody else involved in the person’s care or treatment (either formally or informally) who could have been consulted but wasn’t? Please explain who and why not consulted.

     


	5.3  Is there a potential conflict of interest? 

YES   FORMCHECKBOX 
        NO   FORMCHECKBOX 

If yes, please explain:

     


	6  ON THE BASIS OF THE OBJECTIVE EVIDENCE IT HAS BEEN CONCLUDED THAT IT IS MORE LIKELY THAN NOT THAT THE ABOVE NAMED LACKS CAPACITY TO MAKE THIS DECISION: 

YES  FORMCHECKBOX 
          NO  FORMCHECKBOX 

EXPLAIN YOUR REASONING and MAKE REFERENCE TO ANY RELEVANT TESTS:

     


	7 HAS AN IMCA BEEN INSTRUCTED (accommodation, serious medical treatment, adult protection proceedings or accommodation review only):


NO    FORMCHECKBOX 
  If not please explain:       

YES  FORMCHECKBOX 
   

NAME:      
AGENCY:     
ADDRESS:      
POST CODE:      
TELEPHONE:      
EMAIL:      

	8  MAKING A BEST INTEREST DECISION

If the service user lacks capacity and a “best interest” decision needs to be made the following principles should be followed: 

8.1.   Encourage the service user to participate in the decision making process.
Please explain what you have done:      


8.2   Identify all relevant circumstances.
Please explain what you have done:      
8.3   Find out what the service user’s views and preferences have been in the past and are now.

Please explain what you have done:      


8.4   Avoid discrimination.
Please describe any relevant considerations:      


8.5   Consult all others involved in the person’s care or treatment.

Please explain what you have done:      
The Code of Practice, Chapter 5 gives more details. 



	9  DOES THE DECISION RESULT IN THE LEAST RESTRICTIVE OPTION AND IT IS IN THE SERVICE USER’S BEST INTEREST

Does the outcome of this decision result in the least restrictive option and is in the service user’s best interest?

YES   FORMCHECKBOX 
   
NO     FORMCHECKBOX 
   If not please explain what other options have been considered and dismissed?

     


	NAME OF WORKER/CLINICIAN COMPLETING THIS FORM:        

TEAM:                                                             PHONE:      

	SIGNATURE: 
	DATE:      


NOTES TO THE EVIDENCING LACK OF CAPACITY FORM

Mental Capacity Act 2005 Code of Practice http://www.dca.gov.uk/legal-policy/mental-capacity/mca-cp.pdf
1. (para 3. Code of Practice) In all cases it is extremely important to find the most effective way of communicating with the person concerned.  Good communication is essential for explaining relevant information in an appropriate way and for ensuring that the steps being taken meet an individual’s needs.

2.  (para 3.11 Draft Code of Practice Feb 2007).  Where people have specific communication or cognitive problems, the following steps can help:

• Find out how the person is used to communicating. Do they use picture boards or Makaton (signs and symbols for people with communication or learning difficulties)? Or do they have a way of communicating that is only known to those close to them? 


• If the person has hearing difficulties, use their preferred method of communication (for example, visual aids, written messages or sign language). Where possible, use a qualified interpreter. 


• Are mechanical devices such as voice synthesisers, keyboards or other computer equipment available to help? 

• If the person does not use verbal communication skills, allow more time to learn how to communicate effectively. 


• For people who use non-verbal methods of communication, their behaviour (in particular, changes in behaviour) can provide indications of their feelings. 


• Some people may prefer to use non-verbal means of communication and can communicate most effectively in written form using computers or other communication technologies. This is particularly true for those with autistic spectrum disorders. 


• For people with specific communication difficulties, consider other types of professional help (for example, a speech and language therapist or an expert in clinical neuropsychology). 

How can someone challenge a finding of lack of capacity? (Code of Practice)
4.63  There are likely to be occasions when someone may wish to challenge the results  of an assessment of capacity.  The first step is to raise the matter with the person who carried out the assessment.  If the challenge comes from the individual who is said to lack capacity, they might need support from family, friends or an advocate.  Ask the assessor to:

- give reasons why they believe the person lacks capacity to make the decision, and

- provide objective evidence to support that belief.

4.64  The assessor must show they have applied the 5 principles of the Mental Capacity Act:

1.  A person must be assumed to have capacity unless it is established that they lack capacity.

2.  A person is not to be treated as unable to make a decision all practicable steps to help him to do so have been taken without success.


3.  A person is not to be treated as unable to make a decision merely because he makes an unwise decision.

4.  An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.

5.  Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action.

Attorneys, deputies and professionals will need to show they have also followed guidance in this chapter (Chapter 4 of the Code of Practice).

4.65  It might be possible to get a second opinion from an independent professional or another expert in assessing capacity.  Chapter 15 of the Code of Practice has other suggestions for dealing with disagreements.  But if a disagreement cannot be resolved, the person who is challenging the assessment may be able to apply to the Court of Protection.  The Court of Protection can rule on whether a person has capacity to make the decision covered by the assessment (Chapter 8 in the Code of Practice).
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